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SUPREME COURT OF APPEALS OP VIRGINIA. 

Chesapeake & Ohio Ky. Co. v. F. W. Stock & Sons. 

June 15, 1005. 
[51 S. E. 161.] 

1. Carriers — Actions — Pleading — Declaration. — A declaration against a carrier 

for loss of goods in transit, alleging the consideration, the promise, the 
breach, and the giving of the notice of loss required by the bill of lading, 
states a cause of action in assumpsit upon the contract of carriage. 

[Ed. Note. — For cases in point, see vol. 9, Cent. Dig. Carriers, sees. 569, 
570.] 

2. Same — Bills of particulars. — In an action against a carrier for the loss of goods 

in transit, the refusal to require plaintiffs to show in the bill of particulars 
where the goods and cars were delivered to defendant was not error where 
defendant was not embarrassed in making its defense by the lack of such 
statement. 

3. Evidence — Letters — Carbon copies. — A carbon copy, made at the same time 

and by the same impression of type as a letter, may be regarded as a dupli- 
cate original of the letter itself, and admitted in evidence, without notice to 
produce the letter itself. 

4. Same — Offer of settlement. — An offer of settlement, not accompanied with a 

caution that it is confidential and without prejudice, and not shown to have 
been made as a concession in an effort to buy peace, is receivable in evidence 
as an admission. 

[Ed. Note. — For cases in point, see vol. 20, Cent. Dig. Evidence, sees. 
745-753.] 

5. Carriers — Loss of goods — Measure of damages. — The measure of damages for 

loss of goods by a carrier is the value of the goods at destination with in- 
terest from the time when the goods should have been delivered, less the 
unpaid costs of transportation. 

[Ed. Note — For cases in point, see Vol. 9, Cent. Dig. Carriers, sees. 599- 
607.] 

6. Carriers — Connecting carriers — Liability. — A connecting carrier is not liable 

for a loss not occurring on its portion of the through route, unless it stands 
in the relation of principal and agent, or partner, or some similar relation 
to the defaulting carrier; and in order to hold it liable facts showing such 
relation must be alleged in the declaration. 

[Ed. Note. — For cases in point, see Vol. 9, Cent. Dig. Carriers, sees. 780, 
795.] 

7. Pleading — BUI of particular — Office. — The bill of particulars is no part of the 

declaration. 

[Ed. Note. — For cases in point, see Vol. 39, Cent. Dig. Pleading, sec. 
949.] 
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8. Carriers — Connecting carriers — Through contracts. — A bill of lading guaranty- 

ing a through rate to destination does not establish an agency or partner- 
ship relation between the connecting railroads, so as to render one liable for 
the default of the other. 

9. Trial — Instructions — Sufficiency of evidence. — A scintilla of evidence, which is 

not sufficient to support a verdict, does not call for an instruction on the 
issue to which it is addressed. 

10. Same — Amendment of requests. — While the court is bound to give any correct 

instruction applicable to the evidence which is asked for by either party, 
yet it may refuse to give an incorrect instruction, and need not amend the 
same so as to accord with the law and the facts, and give it as amended. 

Error to Circuit Court of Elizabeth City. 

Action by F. W. Stock & Sons against the Chesapeake & Ohio 
Railway Company. There was a judgment for plaintiffs, and 
defendant brings error. Reversed. 

8. 0. Bland and R. G. Bickford, for plaintiff in error. 

H. G. Avery and Gordon Paxton, for defendants in error. 

Keith, P: 

Stock & Sons made two shipments of flour from points in the 
state of Michigan to Phoebus, in the state of Virginia. The first 
shipment was made in October, 1902, in car No. 5,905 ; the second 
in February, 1903, in car No. 25,578. There was a loss of goods 
upon each shipment, for which Stock & Sons brought an action 
of assumpsit against the Chesapeake & Ohio Railway Company. 

The loss claimed upon the goods shipped in car No. 5,905, 
amounting to $612.75, was paid into court, and there is no contro- 
versy with respect to it, except as to the allowance of interest from 
November 1, 1902 ; the contention of plaintiff in error being that 
it was entitled to reasonable time after the goods should have been 
delivered to ascertain if it was liable. 

The injury to car No. 5,905 occurred on the 18th of October. 
There is no dispute about the amount or the liability. The money 
has been paid into court, and even upon the theory of plaintiff in 
error as to the extent of its liability for interest, that it was en- 
titled to a reasonable time to investigate as to its liability, and that 
pending such inquiry the amount for which it was found to be 
responsible should not bear interest, we would not disturb the ver- 
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diet of the jury, which gives interest from the 1st day of November. 

The real contention in the case is in respect to plaintiff in error's 
liability for loss of the goods shipped in car No. 25,578. There 
seems to be no controversy with respect to the amount of the loss, 
which was $758, and a settlement was only prevented by disagree- 
ment with reference to the allowance of interest. The parties not 
being able to agree, this suit was instituted, resulting in a verdict 
for $612.75, with interest from the 1st of November, 1902, and for 
$758, with interest from March 1, 1903, to be credited by the sum 
of $612.75, the amount paid into court. 

The first assignment of error is to the judgment of the court 
overruling a demurrer to the declaration. 

We are of opinion that the declaration is sufficient. 

Speaking of actions in assumpsit, Hutchinson on Carriers (2d 
Ed. ) at section 744, says : "Notwithstanding these essential differ- 
ences between actions on the case and in assumpsit against the 
carrier, it seems to have been in former times a very perplexing 
question how the one form of action should be distinguished from 
the other. The declarations in the two kinds of actions, according 
to approved formulas, were so nearly alike that in many cases the 
astutest judges became perplexed in their efforts to find out to 
which class the declarations belonged. It seems, however, to be 
finally settled that, while the allegation of a promise in the declara- 
tion will not be sufficient to impress upon it the distinctive feature 
of a declaration upon the contract, because the words 'agreed/ 
'undertook/ or even the more significant word, 'promised/ must 
be treated as no more than inducement to the duty imposed by the 
common law, yet if there be an averment of a promise and a consid- 
eration, the declaration will be construed to be upon the contract, 
and not for the breach of duty. And consequently, when the word 
'consideration' was left out, the action was held to be in tort." 

The difficulty is doubtless a survival of the time when assumpsit, 
though founded upon contract, was deemed a species of action on 
the case, having its origin in a wrong. 4 Cyc. 320. Encyc. PL & 
Pr. vol. 2, p. 988. 

The first six counts state a cause of action arising upon an ex- 
press contract. They set forth the consideration, the promise, the 
breach, and that notice in writing was given by the plaintiffs to 
the defendant, as prescribed by the bill of lading. The seventh 
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count is in the usual form of a general count in assumpsit, and is 
free from objection. 

The second assignment of error, is to the refusal of the court to 
require plaintiffs to show in the bill of particulars where the goods 
and chattels and cars in the bill of particulars mentioned were 
delivered to the defendant. 

It is evident that the plaintiff in error was not embarrassed or 
hindered in any degree in making its defense by the lack of this 
statement, and this assignment of error is overruled. 

The third, fourth, seventh, and eighth assignments of error are 
with respect to the notice of the claim of loss. The court per- 
mitted a letter to be introduced from Stock & Sons to A. R. 
Sydnor, dated March 31, 1903, addressed to him as agent of the 
Chesapeake & Ohio Railway Company at Norfolk, Va., the receipt 
of which was acknowledged by Sydnor on April 1, 1903. 

The contention of plaintiff in error is that copies of a letter can- 
not be admitted in evidence where no notice has been given to 
produce the original, and no foundation laid for the introduction 
of a copy. To this the defendants in error reply that a letter-press 
copy is not regarded as equivalent to the letter itself, but a carbon 
copy, which is made at the same time and by the* same impression 
of type with the letter, may well be regarded as a duplicate original 
with the letter itself. And we think this position is sound. 

As was said in Hubbard v. Russell, 24 Barb. 404: "If two 
letters are written at the same time to the same person, one being 
the exact counterpart of the other, one being sent to the person 
addressed and the other retained by the writer, each is an original, 
and the- one retained may be put in evidence by the party who re- 
tained it, without notice to the opposite party to produce the 
other." 

We can find in the record, however, no satisfactory proof that 
the letter objected to was a carbon copy made at the same time and 
by the same impression of type with the letter, and therefore to be 
regarded as- a duplicate original of the letter itself. 

It is also contended on behalf of the defendants in error that 
the admission of these letters was a most harmless error, because 
the stipulation that the carrier shall not be liable for loss or injury 
unless the claim therefor is presented in writing within a specified 
number of days after the occurrence of. the injury has no applica- 
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tion, and is not to be considered in cases where the carrier was of 
necessity aware of the loss and of its extent, as where there is a 
complete failure to deliver, or where the injury to the goods was 
examined by the carrier's agent in person for the purpose of ascer- 
taining its extent — citing 5 Am. & Eng. Ency. 324; 6 Cyc. 506; 
while in this case both car loads of the damaged flour were sold by 
the defendant, and the proceeds received by it. 

As this case must go back for a new trial upon another ground, 
when the difficulty here presented can doubtless be obviated, we 
will pass to the next assignment of error. 

It seems that W. L. Williams was local counsel of the Chesapeake 
& Ohio Kailway Company at Norfolk; that a suit had been insti- 
tuted at Norfolk by Stock & Sons against the Chesapeake & Ohio 
Railway Company, in which suit were involved a car consigned 
to Norfolk and also those involved in the present suit. Mr. Wil- 
liams testified that he received from the general counsel of the 
Chesapeake & Ohio Railway Company, after the institution of the 
suit at Norfolk, three vouchers, with which to make settlement of 
the alleged claims, and that he offered a sum in settlement of the 
suit which aggregated the three vouchers. The contention of the 
plaintiff in error is that this offer was made by the railway com- 
pany to buy its peace, and was made for the Kanawha & Michigan 
Railway Company. The principle is invoked by the plaintiff in 
error that offers made in an effort to compromise threatened or 
pending litigation are inadmissible in evidence; that a party may 
with impunity attempt to buy peace; and that the rule is general 
both in England and the United States that the offer will be pre- 
sumed to have been made without prejudice if it was plainly an 
offer of compromise. West v. Smith, 101 U. S. 273, 25 L. Ed. 809. 

In Brown v. Shields, 6 Leigh, 440, speaking of a letter which 
was admitted by the trial court over the objection that the offer 
was made by way of compromise, Judge Carr says : "To my appre- 
hension that letter does not come within the rule of exclusion, 
according to the authorities cited. There was no treaty for a com- 
promise on foot; the letter asked for none; proposed no meeting, 
no arbitrators; offered no purchase of peace. Buller says, if the 
term 'buy their peace' be attended to, they will resolve all doubts 
on this head of evidence; and Bayley, J., says that the 'essence of 
an offer of compromise is that the party making it is willing to sub- 
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mit to a sacrifice and to make a concession.' There is no such thing 
in this letter. The spirit it breathes is wholly different. 
I do not think that this letter was either written upon a pending 
treaty for a compromise, or was meant to propose a compromise, 
or to state terms to which the writer would submit, or sacrifices or 
concessions which he was willing to make 'to buy his peace.' " 

Greenleaf (16th Ed.) vol. 1, sec. 192, says: "It is to be ob- 
served that confidential overtures of pacification, and any other 
offers or propositions between litigating parties, expressly stated 
to be made without prejudice, are excluded on grounds of public 
policy. . . . But if it is an independent admission of a 
fact merely because it is a fact, it will be received; and even the 
offer of a sum by way of compromise of a claim tacitly admitted 
is receivable, unless accompanied with a caution that the offer is 
confidential." 

There was no such caution given in this case, nor can we say 
that the facts plainly show that the admission was made as a con- 
cession or sacrifice, in an effort upon the part of plaintiff in error 
to buy its peace. 

The ninth assignment of error is to the giving of two instruc- 
tions asked for by defendant in error, the first of which is as follows : 

"The court instructs the jury that the measure of damages in 
case of loss of goods by a common carrier is the value of the goods 
at the destination to which he undertook to carry them, with inter- 
est on such value from the time when the goods should have been 
delivered, after deducting the costs of transportation, if this has 
not been paid." 

The objection urged by plaintiff in error to this instruction is 
that the bill of lading provides that the measure of damages in 
case of loss or injury is the value of the goods at the place and time 
of shipment, and not at the point of delivery. 

The instruction is taken from Hutchinson on Carriers (2d Ed.) 
sec. 769, and the rule seems to be a reasonable one. 

In the Southern Pacific Co. v. D'Arcais, 64 S. W. 813, the Texas 
Court of Civil Appeals held that : "The measure of damages for 
loss of goods by the negligence of a carrier in transportation is the 
value of the goods at the place of destination. A stipulation in the 
contract of shipment, limiting the liability to value at the place of 
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shipment, will be disregarded as against public policy, notwith- 
standing it was an interstate shipment." 

In Mobile By. Co. v. Jurey, 111 U. S. 584, 41 Sup. Ct. 566, 28 
L. Ed. 527, the syllabus states that in an action against a carrier 
for the loss of goods the measure of damages is the value of the 
goods in the place where they were to have been delivered, with 
interest. See, also, Railroad Co. v. Williams (Tex. Civ. App.) 31 
S. W. 556; Galveston R. Co. v. Ball (Tex. Sup.) 16 S. W. 441. 

Plaintiff's second instruction is as follows : "The court instructs 
the jury that, even if they believe from the evidence that car No. 
25,578, involved in the suit, was wrecked before it came upon the 
rails of the defendant's road, yet if they also believe from the 
evidence that the defendant was liable and responsible for the 
transportation of the said car from the point where the same was 
loaded to Phoebus, Virginia, then they shall find for the plaintiffs." 

The goods in controversy were shipped from a point in Michigan 
over several connecting lines to Gauley, in the state of West Vir- 
ginia, where they were to be delivered to the Chesapeake & Ohio 
Railway for carriage to Newport News. The loss occurred by a 
wreck which took place before the car in which the goods were 
shipped had reached the point at which it was to be delivered to 
the plaintiff in error. 

"A connecting carrier cannot, as a rule, be held for the default 
of the initial or of other connecting carriers, in the absence of a 
partnership, express or implied " 4 Elliott on Eailroads, sec. 1444. 

To impose a liability upon a connecting carrier for a loss not oc- 
curring upon its portion of the through route, there must be some 
allegation in the pleadings which establishes the relation of prin- 
cipal and agent, or some similar relation; as, for instance, that 
they were participants in common in the profits of the business. For 
a partnership may be formed as well in the business of carriers 
as in any other, and between corporations engaged in that business 
as well as between individuals, so as to make them individually 
and jointly liable. Hutchinson on Carriers, sec. 158. 

"In suing the last of several connecting carriers for a loss, it is 
necessary to allege that the carriers were joint contractors, or that 
the property was delivered to and received by the defendant. If, 
however, several carriers associate and form a continuous line, and 
contract to carry goods through for an agreed price, which the 
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shipper pays in one sum, and which the carriers agree to divide 
among themselves, they are jointly and severally liable for a loss 
on any part of the line, and the word 'partners/ or any particular 
word to describe the relation existing between the carriers, need 
not be used in the petition." 3 Ency. PI. & Pr. 853. 

"The joint arrangement between the connecting lines may be 
such as to make each the agent for the other in undertaking the 
continuous transportation of goods." 6 Cyc. 478. 

The original declaration in this case charged that the Chesa- 
peake & Ohio Railway Company was a common carrier of goods and 
chattels, along with other connecting lines, namely, the Lake Shore 
& Michigan Southern Railway Company and Toledo & Ohio Cen- 
tral Railway Company, which latter carrier, with the defendant, 
form a part of the railway line known as the "Kanawha Dispatch," 
which common carriers aforesaid were joint and several contractors 
for hire, in and by a certain train of railway cars from a point in 
Michigan, to Phoebus, Va. But the plaintiffs saw fit to file an 
amended declaration, in which this allegation does not appear, nor 
anything which is the equivalent of or akin to it. In the bill of 
particulars which the plaintiffs filed it is stated that wherever the 
words "joint and several contractors" occur in the original declar- 
ation the same shall for the purposes of the bill of particulars be 
read as "agents one of the other." But we are confronted with the 
difficulty that the bill of particulars is no part of the declaration. 

The situation, then, is as follows : The original declaration 
passed out of the case when the amended declaration was filed ; 
the amended declaration does not contain any averment of the re- 
lations existing between the Chesapeake & Ohio and the connecting 
carriers essential to impose liability upon it for a loss sustained 
before the goods were received by it. The objection would not, 
indeed, be met if the original declaration is still to be considered 
as a part of the complaint in the case, for the amended declaration 
contains seven counts, not one of which makes any reference to the 
relation under consideration, and there are no means of knowing 
upon what count the verdict of the jury was founded. 

But, apart from the question of pleading, which might have to 
be disregarded, as objection upon this ground was not made in 
the trial court, it yet remains that the allegation, if to be consid- 
ered as sufficiently made, is not supported by the proof. 
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The evidence relied upon by the defendants in error to support 
the instruction which was given, imposing upon the plaintiff in 
error liability for through carriage, consists of the bill of lading, 
which contains this statement: "Upon all the conditions, whether 
printed or written, herein contained, it is mutually agreed that the 
rate of freight from the above named station to destination is to 
be 15y 2 cents per 100 lbs., c|o. K. D., order F. W. Stock & Sons, 
notify E. M. Tennis, Phoebus, Va. ;" and a letter of E. L. Jamison, 
introduced by plaintiff in error, which is to the following effect: 

"J. F. Orndorff, Esq., A. G. F. A., C. & 0. Ry., Eichmond, Va.— 
Dear Sir: East Toledo, 0., to Phcebus, K. D. way-bill 27, Feb. 
11th, covers C. S. E. car 25578, loaded with 100 barrels of flour 
and 1600 1-16 sacks of flour, from Hillsdale, Mich., consigned to 
order F. W. Stock & Sons, notify E. M. Tennis, Phcebus, Va. 
Unfortunately this shipment was caught in a wreck on our line 
Feb. 13th, and the flour was transferred into N. Y. P. & O. car 
44212. 

"Our reports indicate that there was a loss of 32 of the small 
sacks on account of sacks breaking; also one barrel destroyed; and 
in addition to this there were about ten barrels with their heads 
out of one end, allowing some of the flour to fall out. We decided 
to let this shipment as transferred go forward to final destination. 
There will, of course, be claim for damages which we will have 
to stand for, and I give you this information in hopes that you 
handle the shipment to the best advantage possible. 

"I trust that the damage as above indicated will cover it, and 
that you may be able to make delivery and accept claim for our 
account for the actual damage. Please advise. Yours truly, 

"E. L. Jamison." 

In St. Louis Ins. Co. v. St. Louis etc. R. Co., 104 U. S. 146, 
26 L. Ed. 679, it is held that the liability of a railroad company 
for the safe carriage of goods after their delivery to the next suc- 
ceeding carrier on the route depends upon whether such company 
in any form assumed or held itself out to the public as assuming 
such liability. The carrier is only bound to carry safely to the end 
of its line, and there deliver to the next carrier in the route. An 
arrangement between a dispatch company and sundry railroad 
companies, whereby the latter separately agreed to carry all goods 
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for the transportation of which the former should contract at the 
established tariff rates, or at any special rates furnished by the 
railroad companies, it was held did not involve joint liability upon 
the part of the railroad companies, or make them partners, either 
inter sese or as to third persons. 

Now, that case is one where it was sought to hold the initial car- 
rier responsible for a loss occurring after the goods had been deliv- 
ered by it to a connecting carrier, upon the ground that the Erie & 
Pacific Dispatch Company, in whose custody the goods were when 
lost, was the agent of the defendant company. 

The evidence relied upon in this case does not go further in the 
direction of establishing an agency among the constituents com- 
posing the Kanawha Dispatch than that held to be insufficient in 
the case just cited. We think that the evidence, as it now stands, 
is too meager to justify the instruction given. 

It is true that what is known as the "scintilla doctrine" has 
heretofore prevailed in this state, by force of which courts have 
been required to give instructions, though the evidence by which 
they were to be supported was such that a verdict founded upon it 
could not be maintained. In other words, a trial court might, 
under what is known as the "scintilla doctrine," be reversed for 
failure to give an instruction which rightly propounded the law, 
and then be again reversed for sustaining a verdict in obedience 
to the instruction, because not supported by sufficient evidence. 
Such a doctrine does not seem consonant with reason, nor promo- 
tive of good results in the administration of justice. 

The burden, of course, was upon the plaintiffs to make out their 
case in all its aspects against the defendant, and when it appeared 
that the loss had occurred before the goods were received by the 
defendant, the plaintiffs should have showed such relations existing 
between the road upon which the accident occurred and the plaintiff 
in error as rendered the latter responsible for the default of the 
former. 

The eleventh assignment of error is a novel one. After the jury 
had been instructed, plaintiff in error presented the following re- 
quest to the court: 

"The defendant prays the court that, should the hypothesis of the 
facts whereon the several instructions propounded by it be incor- 
rect, or should the said instructions be inartificially or incorrectly 
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expressed, or should the conclusion of law therein announced be 
incorrectly stated, that the court will so amend the same as to 
accord with the facts and law of this case to the end that the jury 
may be duly instructed on the phases of the case at bar presented 
by the said instructions." 

Which the court refused, and made upon it the following in- 
dorsement : 

"The court stands by its action on the instructions as noted 
thereon (both collectively and generally), in view of the multitude 
of instructions tendered. The court does not propose to make a 
summary of them, or to write and give to the jury a dissertation 
of the law of damages. The court is of opinion that the instruc- 
tions in this case, as in most similar cases, go beyond the province 
of instructions, and only tend to confuse the jury, and possibly 
cause a reversal in the Supreme Court because of error in giving 
or refusing instructions which do not instruct. 

"To which action of the court in so refusing to conform with 
the said prayer, and the reading of its refusal in the presence of 
the jury, the defendant, by counsel, excepted, and prays that this, 
its bill of exceptions, marked 13, may be signed, sealed, and made 
a part of the record in this cause; which is accordingly done." 

This court has held in numerous cases that a trial court is 
bound to give any instruction asked for by either party which 
correctly expounds the law upon the evidence before the jury. "But 
if such instruction does not correctly expound the law, the court, 
as a general rule, may refuse to give it, and is not bound to modify 
it, or give any other instruction in its place. This principle is 
founded on good reasons, and is sustained by much authority. A 
party cannot, by asking for an erroneous instruction, devolve upon 
the court the duty of charging the jury on the law of the case. 
An instruction, as asked for, may be so equivocal that to give or 
refuse it might mislead the jury; and thus it might have all the 
effect of an erroneous instruction. In such a case it would be proper 
for the court to modify the instruction so as to make it plain." 
Rosenbaums v. Weeden etc., 18 Gratt. 799, 98 Am. Dec. 737; B. 
& 0. B. Co. v. Polly, Woods & Co., 14 Gratt. 448; Peshine v. Shep- 
person, 17 Gratt. 472, 94 Am. Dec. 468. 

In Keen's Ex'r v. Monroe, 75 Va. 428, the court says : "We are 
of opinion that, after refusing to give the instruction which the 
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defendant below proposed to the court to give, upon the ground 
that it did not rightly propound the law, it was not incumbent on 
the court, unasked, to instruct the jury as to what was the law. If 
an instruction asked does not correctly expound the law, the court, 
as a general rule, may refuse to give it, and is not bound to modify 
it, or give any other instruction in its place, unless the instruction 
asked for is so equivocal that to give or refuse it might mislead the 
jury. In such case it would be proper for the court to modify 
the instruction so as to make it plain." Bertha Zinc Co. v. Martin's 
Adm'r, 93 Va. 791, 22 S. E. 869. 

It cannot be doubted that if the instruction correctly states the 
law, and there be evidence to support it, it should be given. It is 
equally plain that, if it does not correctly state the law, it should 
not be given. The sole question is as to the duty of the court to 
amend an instruction offered by counsel. The rule, as stated in 
Rosenbaums v. Weedeh, supra, and approved in numerous decisions 
of this court, is that when an instruction offered is equivocal, so 
that either to give or refuse it might mislead the jury, the duty is 
imposed upon the court so to modify it as to make it plain; that, 
if it be right, it should be given ; if it be wrong, it should be re- 
jected ; if it be equivocal, it should be amended. By what test is a 
court to t measure the duty thus imposed, and how is a jury to be 
misled by an instruction which the court declines to give? An 
equivocal instruction of course should not be given, because an 
equivocal instruction is an inaccurate expression of the law, and 
for that reason should be refused. To say that a jury may be mis- 
led by a refusal to give an instruction, and therefore the instruction 
should be amended and given, is to prescribe a rule so vague and 
indefinite as to embarrass, rather than to assist, trial courts in the 
performance of their duty. It is the duty of juries to respect the 
instructions given them. It is not to be supposed that they have 
any knowledge with respect to those which the court refuses to give ; 
and, finally, if it be conceded that the offer of instructions, their 
discussion, and the judgment of the court upon them take place in 
the presence of the jurors, it is an impeachment of their integrity, 
or of their intelligence, to assume that they were influenced or 
misled by what has occurred. 

But, however this may be, we know of no authority in this court 
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or elsewhere, which imposes upon trial courts the burden sought 
to be placed upon them by the "prayer" under consideration. 

The rule which prevails in other jurisdictions is thus stated in 
Blashfield on Instructions to Juries, sec. 137, and is supported by 
the great weight of authority : "In order to entitle a party to insist 
that a requested instruction be given to the jury, such instruction 
must be correct both in form and substance, and such that the court 
might give to the jury without modification or omission. If the 
instruction, as requested, is objectionable in any respect, its refusal 
is not error. A party cannot complain that the court did not, of 
its own motion, modify and correct the request, and then give it 
as corrected. No such duty rests upon the court." 

The twelfth assignment of error is to the refusal of the court 
to set aside the verdict. 

As the evidence plainly shows that no damage was sustained by 
the defendants in error while the goods were in the custody of 
plaintiff in error, the judgment of the court must, for the reasons 
herein stated, be reversed, the verdict set aside, and the case re- 
manded for a new trial. 

NOTE. — This case bristles with points of interest. Aside from what 
may at first glance appear to be the principal ruling — that as to the non- 
liability of a connecting carrier for a loss not occurring on a portion of its 
route — the attention of the Virginia bar will upon examination be centered 
upon three others, which will be invoked in a hundred cases to one involving 
the point first named. These are, first, the ruling that a carbon copy of a 
letter is a duplicate original and may be put in evidence by the party 
retaining it, without notice to the opposite party to produce the other. We 
predict that the case upon this point will be the basis of a substantial 
change in the practice and that hereafter many "duplicate originals" will 
be introduced in evidence to the surprise of opposite parties, relying upon 
a failure to give notice to produce. The court, however, emphasizes the im- 
portance of satisfactory proof that the alleged carbon copy is such in fact, and, 
indeed, denies the benefit of the ruling to the defendant in error because of the 
absence of proper proof in this respect. 

Second. The ruling that an offer of settlement, not accompanied with a caution 
that it is confidential and not shown to have been an effort to buy peace, is 
receivable in evidence seems to be within the terms of the two authorities cited 
in its support, but the practice in Virginia, as we have seen it, has been rather 
along the line of the broader proposition enunciated in the syllabus of Williams 
v. Price, 5 Munf . 508, that ' ' a party is not bound by any admission of his in an 
unaccepted offer tending to a compromise." There is ample authority, however, 
for the doctrine of the principal case. Thus in White v. Old Dominion S. S. 
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Co., 102 N. Y. 660, it was held that in order to exclude an admission as being 
made with a view to compromise, it must be expressly stated to be made without 
prejudice ; but if the admission is of such a nature that the court can see that it 
would not have been made except for the purpose of producing the compromise 
and under an agreement that could fairly be implied from the circumstances 
that it was not to be used afterwards to his prejudice, it is not error for the court 
to exclude the evidence. Again in U. S. v. 396 Barrels Distilled Spirits, Fed. 
Cas. No. 16, 503, it was held that a person who has violated the law and knows 
the facts to have been discovered and that the officers are about to investigate, 
cannot defeat the ends of justice by volunteering all the information desired and 
producing his books and papers and then stating that he desires to negotiate for 
the compromise. After all, however, the difference may be more apparent than 
real, for under the ruling in the principal case, if the objector can show that the 
letter was confidential or for the purpose of peace, it will be excluded. The 
latter, if not the former, can be stoutly maintained in the majority of cases. We 
do not understand the court as maintaining the proposition of the syllabus— that 
both factors must co-exist, but rather that unless one be present, the objection 
will be overruled. 

Third. By far the most important question from the standpoint of prac- 
tice, ruled upon in the principal case, is that involving the scintilla doctrine. 
If this is not the end of that doctrine, it is the beginning of the end and 
the distance between the two is negligible. The court unanimously pro- 
nounces the doctrine to be "not consonant with reason nor promotive of 
good results in the administration of justice." 

It will not be matter of surprise to the readers of the Virginia Law 
Register if congratulations are extended through its pages to the pro- 
fession upon a reform in the practice for which this journal has for many 
years contended. Professor Lile, discussing the doctrine editorially in 7 
Va. Law Reg. 580, and pointing out certain of its illogical and bewildering 
features, very justly says: "The judges now on the bench are not respon- 
sible for this state of affairs. It is an inheritance from the great ones of 
the past, and, we believe, exists only in Virginia." 

It is not the purpose of the present note to present again in extenso the 
doctrine with its pros and cons. For these — principally, it is true, the 
latter — reference may be had to an article by W. Gordon Mathews, of the 
Charleston, W. Va., Bar, in 7 Va. Law Reg. 521 ; to the case of White v. 
Hotter Brewing Co., 41 S. E. 180, 8 Va. Law Reg. 293, in which the doctrine 
was repudiated by the Court of Appeals of West Virginia; to an editorial 
note to R. & P. P Co. v. Steger, 8 Va. Law Reg. 882; to an article by the 
writer of this note entitled "Suggested Changes in Practice," 9 Va. Law 
Reg. 1035, and to a communication by Mr. N. C. Manson, Jr., of the Lynch- 
burg Bar, on page 365 of the same volume. It is rather our object here to 
inquire as to the probable effect of the change in the law. 

An explicit statement of the doctrine is given in Beusens v. Lawson, 96 Va. 285, 
as follows: "If an instruction is asked which correctly propounds the law and 
there is evidence tending to support the hypothetical case stated, to however little 
weight the evidence may appear to the court to be entitled, or however inadequate, in its 
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opinion, to make ovi the case supposed, IT SHOULD be given.' ' This, the court now 
says, is not consonant with reason nor promotive of good administrative results. 
Much depends, of course, upon the scope of this significant sentence. But 
whether it be narrow or broad, it is bound to make for justice and expedition and 
clearness. With its increasing breadth, these ends will be more and more fully 
attained. 

The very narrowest construction of the deliverance must logically be wide 
enough to establish the proposition that hereafter, where the evidence is of 'little 
weight or adequacy,' an instruction predicated upon it must be refused. And it is 
the court, trial or appellate, which is to pass upon the sufficiency of the evidence 
in these respects; and the prediction is ventured that the decision of these ques- 
tions will be largely remitted to the discretion of the trial courts — by which 
method so many similar questions are now disposed of, subject to review only in 
case of manifest abuse. Some one has said that a trial judge in Virginia is 
merely a policeman — an officer whose principal duties are to require order in the 
court room and to see that counsel and parties have the benefit of certain formula; 
of complaint and defence. But that day is over now, and the trial judge at once 
assumes his proper proportions as the central figure of the three elements of any 
tribunal — actor, reus and judex. 

Said the Supreme Court of the United States in Capitol Traction Co. v. Ho/, 
174 U. S. 1: "Trial by jury in the primary and usual sense of the term at the 
common law and in the American constitutions, is not merely a trial by a jury of 
twelve men before an officer vested with authority to cause them to be summoned 
and impanneled, to administer oaths to them and to the constable in charge, 
and to enter judgment and to issue execution on their verdict; but it is a trial by 
a jury of twelve men in the presence and under the superintendence of a judge 
empowered to instruct them in the law and to advise them on the facts, and 
(except on acquittal of a criminal charge) to set aside their verdict if, in his 
opinion, it is against the law and the evidence." 

Advocates of the scintilla doctrine are those who "view with alarm" any 
impairment of the functions of a jury. To this consideration it should be 
sufficient to make answer, first, that the doctrine which seems to have had 
its genesis in Virginia in the case of Keel v. Roberts, 1 Wash. 203, decided 
in 1793, has had a fair test and is now set aside as having outlived its 
usefulness, if it ever had any. Second, that Virginia has for many years 
stood practically alone among the States in retaining the principle, and yet 
we have heard of no great outcry elsewhere against usurpation by the 
courts and the invasion of sacred rights. Third, that the bar of Virginia 
sees the doctrine disregarded altogether in the federal courts and yet makes 
no especial complaint on this score against miscarriages of justice which 
are thus worked. 

These latter are, it is true, negative considerations. The affirmative are 
set forth in the references supra to previous volumes of this journal. But 
it is submitted that the change is one in the direction of the best methods 
of administering justice, pronounced to be such by our own court of last 
resort, certainly exceptionally, if not best qualified to judge, and that with 
such a theory and such an endorsement, it should be recognized by all as 
the settled law of the State. Geo. Bryan. 



